business telecommunications services tnroughout all of its
service territory in Pennsylvania, and that therefore the
statutory criteria are met (l.e., because there is competition,
there must be ccompetitors, thera must be ease of market entry for
all services, the compatitors must bae able to offer these
services at competitive prices, terms and conditions, etc.). As
ve shall see, hovever, BA-PA's statistics tell much less than the
whole story about the state of local telephone competition.
V. The Relevant Market.

BA-PA argues that the "relevant market" for the purpose
of evaluating its petition is all business services throughout
its entire service territory. All other parties oppose such a
broad market definition. ‘Asidn from bare claims that telephone
customers frequently wvant to buy "bundled service,” that some of
these "dundles” are substitutable for others, and that there are
;argo customers with locations across Pennsylvania that would
like to purchase telecommunications services for all their
locations in one package, BA-PA has produced no gradible evidence
to sﬁpport its proposed market definition. -iA;PA has produced no
evidence that any one of its competitors (or, for that matter,
all of thea combined) can offer the entire rangs of services for
which it seeks compatitive designation. It has offered ne
avidence to shov the aextent or naturs of compatition that it
faces in particular gecgraphic areas. It has offered no evidence
to shov howv specific services available from its competitors may

be substituted for BA-PA's services. (Tr. 327). It has offered

JUL-31-98 FRI 10:12 M 1 808 204 1748 P. 04



no evidence of the specific needs of different classes of
telecommunications customers.

While I am not unsympathetic to BA-PA's desire to be
able to bid on large contracts with multi-location customers who
have diverse telecommunications needs, and while I might be
convinced by an appropriate showing that BA-PA could be accorded
nore flexibility with respect to such contracts, BA-PA's petition
goes well beyond providing it with flexibility for such
customers. All of BA-PA's opponents argue that each of BA-PA's
84 services should be considared separately. While I do not
necessarily agree that each service nmust be considered on its
own, tha fact that BA-PA has not attempted ¢to show that
particular services ars cozmpetitive makes such a granular review
iopossible.

OTS argues that at Jleast business local exchange
service ("BLES") should be considered separately because it is a
"protected service" under 6€ Pa.C.S. $§3002, and because BLES is a
stand-alone service that accounts for approximately (BEGIN
morazstany) [ (=0 rrorRiETARY) of BA-PA's  business
telecommunications service revenue. (0TS M.B. at 1l1). I agree
with these points, and also note that locq} exchange service is
the cornerstons service for any provider of telecommunications
servicas, It 4e¢ unlixely that any provider of any Jlocal
telecommunications service will render any optional or toll
services (exceapt for interlATA toll, which BA~-PA cannot now
render), unless it is first rendering local exchange service.

Notéithltandinq BA-PA's listing of 84 services, daregulation of

o
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it

BLES clearly is at the heart of this case. For these reasons, I
conclude that local exchange service should be the focus of this
discussion.
VI, _ Presence and Viabjlity of Competitors.
When it filed its initial testimony, BA-PA made no
effort to quantify the extent of competition that it faces at
particular points within its service territory. Instead it

"relied on broad claims that there are numerous companies gffering

services to businesses, that many CLECs HNave bccn'c.:tiricatod,
and more are awvaiting certification, that there is a considerable
amount of advertising by competitors, that competitors' market
shares had experienced rapid growth in the recent past, and that
conpetitors were installing fiber optic cables in large
quantities, as well as switches. (See generally, BA-PA St. 1).
While all of these factors are interesting, and perhaps entitled
to some veight, they are not substitutes for data regarding the
.extlﬂt to which competitors are actually rendering service to
different kxinds of business customers in differs.t areas of BA-
FA's service territory.

Rather than acaressing the statutory criterien of
"market share,” BA-PA has focused on .;ho "growth" of its
competitors' market shares. BA-PA's -reliance on “growth" of
narket shares, as opp&sed to actual market shares, is comically
transparent. Because BA-PA's competitors are starting out with
market shares at oOr near zero, any growth will look huge simply

because the starting number is small. Even BA-PA's "policy
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witness” agreed that a high rate of growth can simply reflect the
— fact that the starting market ghare wvas small. (Tr. 3175).

BA-PA alsco conveaniently neglects to state its own
market share. Ffor example, the data provided by BA-PA in
Appendix I to its main brief concerning the number lines served

by competitors shows that competitors are serving approximately
[BRGIN PROPRIETARY) SNEANI(END PROPRIETARY) lines.? However, BA-

PA itself served (33aI¥ rrorrirrarY] WIS

_ (EMD PROPRIEBTARY) as of the beginning of this year. (OCA st. 1.0

at 21-22). Thus, BA-PA's competitors, despite their significant
- growth over the past twe years or so, control about four percent
of the business lines, as compared to BA-PA's 96 percent. Not
one of BA-PA's competitors serves more than a de minimis amount
of the BLES market.

Similarly, the traffic exchange data that BA-PA cites
as allegedly demonstrating a2 high level of competition in the
‘uarkct looks impressive only if not compared to BA-PA's own
- traffic. BA-PA clajims that it exchanged more than 1.3 billion

ainutes of billod't:ntzic with CLECs during 1997. (BA-Pa St. 1.0
- at 23). However, 1996 ARMIS dati showed that BA-~PA itself
carried approximately 88 billion dial eguipment minutes of local
tragffic. Thus, even vithout the growth 1; BA-PA's own traffic
that undoubtedly occurred in 1997 over the previous year, the 1.3
billion minutes that BA-PA claims to have exchanged with CLECs is

3 The validity of at lesst some of this dats has to be questioned becauss

ona of the carriers counted is wWinStar Wirelems. It is not clear that it
- renders wirsline ssrvice at all.
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less than 1 1/2 percent of its own local traffic. (AT&T Stat.
1.0 at 27~28).

Another statistic that BA-PA offersd in support of its
petition is a claim that "8 percent of <the neasurable
expenditures made by Pennsylvania businesses on intrastate
(interLATA. intralATA and local) wireline and wireless business
telecommunications services in BA-PA's serving arsa are for
services provided by BA-PA competitors." (Emphasis supplied).
(BA-PA St. 3.0 at 18). This is an impressive statistic, until
you think about it for a second or so, Wireless service is not
at issue hers. InterlATA tell is not at issue hers. IntralATA
toll has been subject to competition for longer than local
service, and vas subject to presubscription almost one year ago.
This number says absclutely nothing about BA-PA's share of the
revenues from BLES, which, as the OTS argues, is at the heart of
this case.

The same witness who sponsored the 48 percent revenue
figurs also sponsored scme two studies that purport to support
BA-PA's claims. I will not dvell in depth on these. In ay view
they are no more credible as indicia of actual competition
throughout BA-PA's service territory than are BA-PA's market
share "growth"™ statistics. For example, ‘in the second study, the
participants were uk;;l if they thought that BA-PA should be
alloved to offer discounted pricing packages. It is no surprise,
and of little evidentiary value to this proceeding, that almost
98 percent answvered "yes"” to that question; the only surprise is

that a few survey participants answered "no." In general, I
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agree with the comments of parties such as OSBA (M.B. at 13-1S5)

and MCI (M.B. at 11-13) regarding the invalidity of these

studies. _

One other comment needs to bcvnade here. As discussed
in the history of this case, BA~PA sought and received 60 to 70
subpoenas to ocbtain from non-party CLECs information ragarding
their operations in Pennsylvania. Despite this discovery, BA-PA
has offered no more quantitative evidence regarding its
competitors than it has cited in its main ' brief. BA-PA implies,
at page 13 of its main brief, that it was lass than successful in
pursuing such information. To my knowledge, only one company,
NEXTLINR, objected to the subpoenas. NEXTLINK eventually
furnished at least some information, as evidenced by BA-PA's main
brief. The lack of information offered by BA-PA on this critical
issue, rathar than evidencing lack of cooperation, evidences lack
of competition. Moreover, if BA-FA did not have enough time to
pursue sanctions against non-responding companies, or to analyze
the information received, it has only itself to blame, Decause it
has insisted on an accelerated schedula to this case while
wvaiting until after it filed its direct testimony te even seeX
the subpoenas that it used to obtain competitor information.

The evidence submitted by BA-PA initially on this issue
is wvoefully 1n.doqunt-'to establish that there is competition for
its business services throughout its service territory. 1In its
direct testimony, the 0TS attempted to quantify the level of
competition in each of BA-PA's wire centers. After OTS filed its
direct testimony, BA-PA filed a study of its own that attempted

-
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to discredit the 0TS study. These two studies, which have nmore
to say about the lavel of competition throughout BA-PA's service
territory, will be discussed below.

A.___Methods of Compatition.

Before discussing in detail the existence of
competition throughout BA-PA's service territory, it is necessary
to explore the kinds of competitors that BA-PA can face in any
given market.

There are four basic ways that & competitor can take a
customer from BA-PA:

1. The competitor can simply purchase BA-

PA's service at the mandated discount for

resale;

2. The competitor can lease from BA-PA the

customer's loop and switch (the unbundled

elenent platform, or the "UNE-P");

3. The competitor can lease from BA-PA the
unbundled slement ("UNE") loop;

4. The competitor can provide service over

its own facilities, or by the use of special

access, thersby precluding the need for

either BA-PA's loop or its switch;

Each of these methods of competition has certain
ramifications which requira additional explanation. One
ranification that I will not explore is the complaint of several
parties that BA-PA's resale and UNE rates are too high. While
this may be the eano,‘th- Commission has found those ratas to be
reasonable. I conclude that I =must accept as valid the
Comrission's zrulings on those rates for the purpose of this

proceeding, becauses thers was not aufficient time in the course
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of this case to explore in detail the reascnablaness of those
rates.

i.__Rasale.

Resale, because it regquires no ltaciliticl, also
Tequires no capital investaent. It thus has the broadest
possible application. On the other hand, it carries certain
disadvantages. A "competitor*® is unable to differentiate its
offering from BA-PA's on quality, s unable to introduce
innovative services, and cannot assert price pressure on BA-PA,
since BA-PA dominates the reseller's cost structurs. (TCG st.
1.0 at 7). 1In fact, for all customers in the aggregate, BA-FA
naxcs.norc on resold service than a resesller makes. (Tr. 352).
Moreover, if this petition is granted, BA-PA would essentially be
free to change its retail prices at will, with only minimal
informational notice to the Commission. Under those
circumstances a competitor sesaking to resell BA-PA's service
could not be cartain from day to day of its actual costs of
providing that service to end users, since the underlying
discounted costs that it paid to BA-PA would fluctuate as BA-PA
changed its retail rates. (ATE&T St. 1.0 at 23). This fact leads

to some interesting results.

on the one hand, BA<PA could- force a rTesallar out of
business simply by lovering its ratail rate; while the asmount
that the reseller would have to pay BA-PA for the servics would
decline, the raseller vould also have to lower its rate to remain
competitive vith BA-PA. This would reduce the amount that the

reseller had left to cover its ovn costs. On the other hand, the
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presence of a reseller does little to prevent BA-PA from raising
its rates, at least those that are below cost. In a geographic
area where there are no facilities based carriers and where rates
are below costs, BA-PA can raise jits rates to the level of its
costs, before those rates will attract facilities based carriers,
and the presence of resellers will not stop that from happening.
(Tr. 1280-1281). BA-PA's rate for dial tone line service for
multi-line business service in Density Cell ¢ does not cover the
cost of the service. (Tr. 421~422). Density Cell &4 covers the
least dense gecgraphic areas in BA-PA's service territory. (Tr.
489). Clearly, if BA-PA's petition is granted, the presence of
resellers is unlikely to restrain rates at least in the rural
areas, and resesllers may not present viable competition for BA-PA
in the long run.

During the hearings, a BA-PA witness, Harry Shooshan,
opined that it wvould be impossible for BA-PA to raise rural rates
thlo lowvering urban rates because CLECs .;auld be able <o
aggregate traffic for purposes of reselling a BA-PA individual
case basis contract. (Tr. 1085). Thus, according to Mr.
Shooshan, a CLEC could undercut a BA-FA price incraase to small
business customers in Density Cell 4 by n?grcgctinq the traffic
of those customers for purposes of obtaining for resale at a
vholesale discount a ﬁA-PA customer specific contract offered to
a large customer with locations in different density cells. (Tr.
1131-1133). In response to an inquiry that I made (Tr. 1153-
1154), aftar the hearings were hesld, BA-PA stated that, as a
condition for relief in this proceeding, it would be willing to
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file, under proprietary protection, redacted copies of customer
specific contracts so that they are available €0 prospective
resellers who may want to resell the contracts to “simjilarly-
situated customers with the same cost and other characteristics."
BA-PA also reserves the right to demonstrate, under the standard
set forth in Section 252 of the Telecommunications Act, that its
avoided costs for these individual contracts differ from its
avoided costs generally, and to use these avoided costs ¢o
develop a different wholesale rate discount for these custonmer-
specific contracts.’ Because BA-PA's offer came after the
hearings were held, there is no record concerning the qualifiers
in the offer (i.e., "similarly situated,” "with the same cost and
other characteristics," and different avoided costs). While I do
not conclude that these are unreasonable conditions, there is
aizply no evidence to show how thay might operate in practice.
Thus, it is impossible to predict with cartainty that such resale
opportunities would restrain price increases in rural areas. At
mininum, considering that the cost of service in rural areas
tends to be higher than in urban areas, it is 1ikely that BA-PA
would resist an attempt to rassell a customer spacific contract
from, say, Density Csll 1, in Density con_. 4, because the cost
characteristices are different. Without a recoerd on this point, I

3 Letter daved June 9, 1998 from J. Conover, V.P. & General Coussel, Bell
Atlantic - Pennsylvania, Inc., to Son. M. Schaierle, Adainistrative Law Judge,
Pennsylvania Public Utility Commission. Since the resale provisions of the
Act epply to &ll lecal exchange carriss, BA-PA would expect that other
carziers would aleo be required to file susmaries or redacted (copies) of
c.stomer contracts and that BA-PA would have the ability to resell those
CONTracts to similarly situated customers. AT&T has already comitted tc mike
such contracts available te RA-PA. Id.

..
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cannot recommend that the Commission rely on this theory and Ba-

PA's offer to find that there is competition throughout BA-PA's

service territory.

As a practical matter, as a parcentage of the entire
market, there is a negligible amount of resale occurring today in
BA-PA's service territory. More than two years after the passage
of the Telecommunications Act of 1996, CLECs are reselling
services to only approximately 1% of BA-PA's business customers.
(OCA St. 18 at 137).

2. UNE-P,

It is helpful to describe how UNEs may be used to
bypass an incumbent local exchangs carriers's ("ILEC") network.®
Twe UNEs that are essential to local service are the loop (the
line to the customer’'s phone) and the switching element used to
sarve the custoner, A CLEC can leasse a customer's loop and
connect it to its own switch; in this casa, the customer's
trartic, inecluding toll, no 1longer goes through the ILEC'S
switch. A CLEC, besides leasing the loop, can also lease that
pcrtion of an ILEC's switch that is used by the customer. If a
CLEC leasss the svitch, it pays the ILEC for the switch, as well
as for the leop. When leased togather, the combined UNEs are
often called the platform, or “UNE-P." I will use this
terzinology throuqhout' .thin decision. UNE-P is not. the same as
resale because it allows the CLEC to offer services that the ILEC

4 ror an extended explanation of the weaning and use of UNEs, the reader is

rafarred to the various decisions in the Mu.._u and MFS Phase IIX
preendtngo at A-31020%r0002,.
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itself does not offer. (AT&T ST. 1 at 22). Also, under the
Telecommunications Act, it is priced differently. (Tr. 528-530).

When the Federal Communications Commission (FCC) first
issued regulations pertaining to UNEs, it required ILECS to cffer
the loop and switch as the UNE-P. LlLater, the Eighth Circuit
Court of Appeals invalidated that portion of the FCC regulations
that required ILECs to offer the UNE-P. Jqwa Utilities Board v.
Iederal Communications Commission, 120 F.34 753, 813 (8th Cir.,
1997), as amended on Partial Grant of Rehearing October 14, 1997.

At this time, there are no customers being served in
BA-PA's sarvice territory by the UNE-P method. As far as BA-PA
is aware, no CLEC is purchasing unbundled switching or unbundled
local transport from BA-PA. (Tr. 322). For this reason, I
conclude that the UNE-P is not a viable means of competing with
BA-PA at this time. Although I need not further discuss UNE-P
because it is not now being used to render service, I will
mention a fewv points that were discussed on the record, as this
may assist the Commission, the ALJ, and the parties in the
upconing proceeding on UNE rates (if the customary nanming
convention is followed, thi- will be called "MFS Phase IV", at
docket number A-310203F0002). .

BA-PA is interpreting the :iqhtﬁ Circuit decision as
follovs. Ordinarily, a customer's loop is connected to the
switch through a distridution frame. If a CLEC wants to serve
the customer by the UNE-P, instead of allowing the existing
connection to remain in place, BA-PA requires the CLEC to lease
from BA-PA collocation space. BA-PA will then provide vires from
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the distribution frame to the collocation space, and additional
wires from the collocation space to the switch. The CLEC will
then "recombine” the slements itself in the collocation space. In
offices where BA-PA has space available for physical collocation,
the CLEC will actually enter the collocation cage to make the
physical connection. (ATET St. 4 at 12-14; Tr. 747-749).

In offices where there is no space availadble for
physical collocation, CLEC personnel are not allowed to enter the
office to make the connection. To remedy this situation, while
keaping within the letter of the Eighth Circuit decision, BA-PA
has propesed a solution apparently inspired by Rube Goldberg.
Namely, the virtual collecation space will be occupied by a
robotic connection frame, After BA-PA has connected the loop and
the awitch to the robotic frame, the CLEC will use a computer to
remotely operate the robot mechanism and the robot will make the
final connection, thereby enabling at least superficial
compliance with the Eighth Circuit decision, while also keeping
with the rule that precludes the CLEC from actually entering BA-
PA's office to work on virtually collocated equipment. (Tr. 539-
541, 751-753).

During the hearings, an AT&T vitgosl proposed, for the
first time, an alternative solution te BA-PA's, to allow the CLEC
to recombine the 105§ and svitch without g¢oing through the
expense and complexity of collocation. This would involve
allowing the CLEC to rsmotely access software control of the
sviteh, as BA~PA itself does when it turns on a customer's

service or makes changes to that service. (Tr. 572-574). This

-
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solution was not explored in depth because it was injected into

the proceeding too near the end of the hearings.

Before commenting on the legal and technical aspects of
the UNE=P, it is also useful to explore the ecconomic aspects. The
CLECs claim that the UNE-P is overpriced, and that BA-PA's
collocation requirements make it financially impractical to
render service using UNE-P. (AT&T M.B. at 21-34). BA-PA
reasponds that the UNE-P is just a way of letting the CLECs
purchase service for rasale st a better price. (BA-PA R.E. at 30-
32). The reality is neither, but involves the relationship
betveen costs and retail rates of the ILECs, like BaA-PA. As
explained in more detail at pages 18-22 and 56-57 of my recent
decision in Generic Investigation of Intrastate Access charge
Reform, I-00960066 (issued June 30, 1998), while purchasers of
UNEs will not have to pay access charges, that is not true of

CLECs whq provide service by reselling an ILEC's service.

Resallers, unlike the purchasers of UNEs, are not paying for
access when they purchase local service for resala. BA-PA, and
other ILECs, clearly do not like the ides of Ulto; especially the
UNE=P, and for good reason. If an ILEC is required to provide a
UNE loop or the UNE-P, it loses that customer's access revenues.
On the other hand, ILECs are not as hostile to providing service
for resale at a vhal“alo discount off their retail rates; when
providing service for resale, the ILEC continues to collect
access charges. Obviously, if access charges decrease and bhasic
service rates increase, the retail rates for basic service vill

approach the UNE rates, making UNEs more attractive as a way to
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serve customers. At the same time, because access charges, and
thus revenues, will decline significantly, the ILECs' animesity
toward UNEs, and the UNE-P in particulay, should also decline.

It seems to me that the Eighth Circuit decisjion is an
unfortunate attempt to impose a legal solution on an economic
problen (the imbalance of rates and costs). Similarly, BA-PA's
collocation requirements for UNE-P are a misgquided engineering
solution to the same problem. Frankly, from a purely technical
standpoint, it makes no sense to require-.collocation cages (in
the case of physical collocation) or robotic connection frames
(in the case of virtual collocation) to solve an economic
problem. Moreover, BA-PA's approach to this not only imposes
unnecessary costs on the CLECs seeking to use UNE-P to serve
customers, it also wastes collocation space for no good rsason.’
On the other hand, given the current rate structure, it should
not be surprising that BA-PA is trying to protect its access
éhargc resvenue strean.

UNE-P should be made available at a reascnable cost to
facilitate entry in rural areas. As discussed below, facilities
based competitors are unlikely to invest in switches and their
own loop facilities in rural areas, simply because the number of
available customers does not justify the ;xpcnsc. However, in

the long zrun, society would be better served by first addressing

> ATET resorts to rather lurid language in describing BA-PA's collocation
requiremant, describing it as "ripping the network apart.®” (Tr. $83). While
this kind of languags is overly dramatic, and, consequently not very helpful,
the fact remains that RA-PA's interpretetien of the Bighth Circuit erder
sarves no legitimate technical purpese.
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the rate imbalance problen. This might aveid imposing
counterproductive legal or technical solutions on an economic
problem arising from the historic regulation of phone service.
After rates have been brouqht more in line with costs, if BA-PA
continues to resist providing UNE-P in a rational fashion, the
Commission should order that it be provided without the
regquirement of collocation or robotic connection frames. (While
BA-PA insists that the Eighth Circuit decision precludes even the
state commissions from ordering an ILEC to.rebundle the service,
it acknowledges that the state commissions probably have the
authority to decide the manner in which an ILEC must allow a CLEC
to rebundle UNEs. See BA-PA M.B. at 32-36, and especially note
78 on page 33).

3. Unhundled loops,

In this case, a CLEC purchases from BA-PA only the
customer's unbundled loop(s). The loops are disconnected from
ﬁh. BA-PA switch and connected to the CLEC's own switch. This
has the obvious advantage to society of increasing switch
capacity in the telephone network. It also obviously allows the
CLEC to offer services that are not offered by the ILEC, and
reduces the CLEC's dependence on the ILEC. For these reasons, it
is a superior method of competition as conp;rod to resale or UNE-
P. There are, hovever, certain other prices to pay.

First, it takes six to nine months to install, test,
and begin to use a svitch. (Tr. 530-531, 766). when a
competitor purchases unbundled loops from Bell Atlantic, it must

establish collecations in order to access thosse 1loops.
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Collocations are ﬁot cheap, and do not occur quickly. Even under
the best of circumstances, establishing a fully functiening
collocation will take several =months, with physical colloecations
taking approximately 150 days. (Tr. 608=609, 790-793). The cost
of each collocation space runs between $50,000 and $64,000. (Tr.
532-533, 609). Clearly, a CLEC will net install a switch unless
it expects to obtain enough traffic to justify it. Because of
the smaller number of customers, it is unrealistic to expect that
competition will arise in rural areas by this methed.

BA-PA points to CTSI as a company that is ccmpeting for
small business customers in rural areas. (BA~PA M.B. at 16-17).
However, CTSI renders service vusing partitioned switching
capacity purchased from Commonwealth Telephone, an affiliated
ILEC, to provide service in cospetition with BA-PA., CTSI is

assisted in providing service becauss it does not need to

Purchase a costly switch outright and can share a switch with an

ILEC. (Tr. 1623, 1628-30). The presance of CTISI does not
establish that, in general, the purchase of unbundled locps for
connection to a CLEC switch is a viable methed of competing for
rural customers.

A BA-PA vitness, Dr. Taylor, an economist, posited that
a CLEC could serve an area 50 miles in- radius from one switch.
(Tr. 1287). He vas ﬁhnble to discuss in any detail technical
problems vhich might arise when using a switch in this fashion.
At least, there would be a need for fTber optic lines and the
associated electronics to carry loops from remote arsas back to

the switech. (Tr. 1289-1290). In my view, this testimony does

.o
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not establish that a CLEC can easily offer local service anywhere
within 50 miles of an installed switch.

4. Servics kv a CLEC over its Qwn facilities or using

special access.

While UNEs are important to competition, it is alse
necessary to understand that UNEs are not reguired to provide
compatition for access revenuss.. For business customers who have
sufficient telephone traffic, thers are cther strategies ﬁhat a
competitor may use to displace the ILEC as.the service provider.

Perhaps the nost ubiquitous form of this competition is
the CLEC that constructs & fiber optic ring in an urban area and
connects it to its own switch. TCG is an example of such a
carrier. (TCG St. 1 at $-6, Att. A). Customers whose locations
are on such a CLEC's fibar ring ("on-net"™ customers) can be
served directly without loops or switches from BA-PA,
Nevertheless, even for thess customers, tgn CLEC must collocate
with BA-PA at one point in each LATA simply to interconnect its
network with BA-PA's natwork. (Tr. 696-697).

Such a CLEC can also serve “off-net™ customers, i.e.,
those located at a distance frem its fiber ring, by lsasing
facilitias from BA-PA to reach that customer. For small
customers, the CLEC would lease lcops grdi BA-PA. TFor larger
customers, the CLEC would lease high capacity circuits, like T-
is, from BA-PA Or some other provider. In these latter cases,
the CLIC would have to cellocate with BA-PA in order to receive
the loops or T=1 circuits. (TCG St.- ) at 7-8; Tr. 1352-133§),
Obviously, this method of competition, like the use of unbundled
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loops, reguires a CLEC to invest in a switeh, and purchase at
least one collocation site from BA-PA in each LATA, as well as to
install a fiber ring to reach the potential customars.

A variation on this theme is the method of operation
employed by CTSI. Scmetimes, CTSI leasas unbundled loops or high
capacity.circuits from BA-FA and transports them back to switches
that it shares with Commenwealth Telephone. For large customers
vho are in BA«PA territory adjacent to Commonwealth Telephone
territory, CTSI may build its own high capacity circuit to bring
a customer's traffic back to the shared switch. (Tr. 1624-1627,

. 1638). . Generally, CTSI builds its own facilities only to serve

large customers, l.e. those with 26 lines or more. (Tr. 1628,
1638). 1If there is a small customer along & CTSI line to a large
customer in BA-PA <territory, CTSI will offer to serve that
smaller customer if it has sufficient capacity on the line, if
the electronics are not too expensive, and if the additional line
to the smaller customer is short. It is simply too expensive for
CTSI to build long lines to resach small, i.es., three or four
line, customers. (Tr. 1641~-1642). BA=PA acknowledged the
econeomic reality of this situation. 1In a rural area vhers there
is a large customer, a CLEC may coeme in and install fiber
facilities to sarve that large cuntoucr,.vhieh may also provide a
competitive alternative for small customers in the immediate
vicinity. Small customers in rural areas without a large
attractive customer would be unlikely te have such alternatives.
{Tr. 390-393).

P.22



ATE&T also has a variation on this th
"Digital Link" service. ATE&T uses a long distanc
provide both local and toll service to a customer.
Because the long distance switch cannot provié. a d
customer using Digital Link service must be able to
dial-tone either through its own PBX or BA-PA Cant:
Now, there is a second limitation that ATLT is attenmp
certain kinds of outgoing calls, including 600 cal
calls, must go through BA-PA (Tr. 550). - AT&T mark
Link to customers that have sufficient traffie. Buct

would be buying (B2arw PropriZTARY] (RN

S [ ZXD PROPRIRTARY). (Tr. 1453~1455). The ma
incentive for AT&T te offer, and customers to purcha
Link service i{s to avoid BA-PA's toll access charges.
1460).

' BA-PA attempts to portray Digital Link se
sajor competitive threat, because it is avajilable throu
PA's service territory (Tr. 1453), and because ATET ha
its dedicated access customers Digital Link local s
exchange for a commitment of only $300 per month i
local and intralATA toll usage per dodieand. access lo
PA St. No. 1.1 at 21-27), thus lovering the customer's
for services BA-PA could provide to only $3,600 pe
single-location customers. (BA=-PA NM.B. at 11).
portrayal of Digital Link does not withstand close sc

overriding consideration with this service is the ne
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custoner to have a PBX or Centrex service. Small customers are
- unlikely to purchase a PBX or subscribe to Centrex just teo use
Digital Link service. The proof of this pudding can be found in
- the fact that AT4T has the grand total of [BEGIN nouxrrn!]-
[END PROPRIBTARY] customers on Digital Link service. (Tr. 1403).
This is a mqliqibli fraction of the approximately [BRGIN

PROPRIETARY) - (END PROPRIETARY] business customers served
by BA-PA. (AT&T St. 1.0 at 10).

BA-PA also touts other technologies as providing.
competitive opportunities for local exchange providers, including
- cellular service and "very snzall aperture terminal® (“VSAT").
(BA=PA R.B, at 44). VSAT is a satellite technology that is used

— for credit card verifications. (Tr. 1111-1114). Notwithstanding
BA-PA's claims, there is no persuasive evidence in the record
that these technolegies are econcmically or technically viable
substitutes for wvireline local telephone service. While there
iuy be some persons for whom callular phone service is
substitutable for wvireline service, thare is no evidence in the
record of the extent to which this is the case.

— B.__Technical and Economic Reslity.

It is now possible to consider the extent to which any
of the currently used aethods of enpctition are capable of
providing effective competition for BA-PA's ubiguitous business
local exchanges telephone service, and the extant to which they
are actually providing such competition. As previously
discussed, rasale is inadequate to provide competitive pressure
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on BA-PA's retail prices. Thus, it is necessary to consider only
facilities based competition in this discussion.

To begin with, BA-PA has between 400 (OTS St. 1 at 12)
and 450 (Tr. 654) wirs centers in Pennsylvania. Of these, only
94 have physical or virtual collocation either physically in
place or under construction. (Tr. 693). At this time, thers are
only 27 to 30 wvire centers vhere CLECs have physically
collocated; the balance of the wire ccntor.s are those in which
thers is virtusl eceollocatien, or collocation space is under
construction. (Tr. 692-696, 740-741). Thus, those forms of
facilitiss Dbased conmpetition <that depend on collocation are
physically possible todav in Jless than one-thixd of all BA-PFA
vire centers. As previously discussed, a facilities blased
compstitor who uses only its own facilities to reach custonmers
(i.e., a competitor with its own fiber ring and switch) need only
collocate in one wire centar per LATA. All other forms of
facilities based competition regquire collecation in each wire
centar vherae the CLEC has customers, to take the customers' loops
from BA-PA as unbundled loops or high capacity circuits, or to
render sarvice by UNE-P, under BA-PA's interpratation of the
Eighth Cireuit order. Alsc as previously _dilcuucd. even those
CLECs that operate their own facilities to reach some customers,
also need access to unbundled loops to reach others. As it
stands today, a facilities based competitor can only extend its
Teach to about one-third of BA-PA's service territory, unless it
is willing to extend its own wires to the remaining two thirds of
all BA-PA wvire centars. (Tr. €9€). There is no credible
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evidence in the record that such a construction project is
financially feasible aor rational for any competitor.

The foregoeing discussion demonstrates why it would not
be a good idea to grant BA-PA's petition with the intention of
allowing BA~PA to rebalance business rates. If BA-PA were to
impose rate increases in those areas vwhere it faces no serious
facilities based competition, resellers alone could compete with
BA-PA, but would be unadle to restrain price increases. Because
facilities based competitors need collocaticn space (unless they
are going to simply duplicate BA~PA's entire netwerk--an unlikely
svent at bast, particularly in rural areas), they vwill be unable
to compete in most BA-PA wire centers simply because collocation
is not available,.

The foregoing discussion alsc shows why BA-PA's policy
of requiring collocation for CLECs seeking to use the UNE-P is
not in the public interest. In most BA-PA wire centers,
cellocation is not yet availadble, therefore, UNE-P, under BA-PA'S
interpretation of the Eighth Circuit order, is also unavailable.
Agaiﬁ, this makes facilities based competition in rural areas
simply impossibla.

The gradibls evidence of record demcnstrates that the
collocation constraints descridbed hera -have, in fact, acted to
inhibit the growth u:“ facilities baud competition in BA-PA's
service territory. The OTS presanted a study of the location of
competitive presence by vire center. That study, and the results
thereof, are described adequately at pages 14 through 18 of the
OTS main brief:
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For his competitive presence analysis, Mr.
Xubas obtained data on the number and
location of NXX Codes assigned to competitive
local sxchange carriers (CLECS), the number
of unbundled loops purchased by BA-PA wire
canter, and the extent of numbers ported by
BA-PA wire center (updated through March 31,
1998). Mr. Kubas considered this data to be
indicative of ¢the presence of BLES
competition, through, for example, a CLEC's

. purchase of unbundled network eleaments

JUL-31-88 FRI 10:18 AN

(ONZs). Ssa, OTS St. No. 1, p. 11; OTS Ex.

No. 1, Sched. 4 (revised); OCA Hearing Ex,
No. 4. .

Mr. Kubas then matched the BA-PA vire centers
vhich had CLEC NXX Codes, unbundled loops,
and/or ported numbers to the BA-PA exchanges
encompassing those wire centers. As stated
previously, €§ Pa. C.S. §3005(a) (1) requires

competitive findings on, 13;&:__;11;, "the
availability of like or substitute servicaes
or other activities jin__thsa relevant
gecqraphic area.” IZmphasis added.

» [ . -

Mz. Kubas vary conservatively assumed that if
either one or more BA-PA wire centers within
an exchange had an NXX Code assigned to a

~ CLEC, or had unbundled loops being provided

or numbers Dbeing ported, then BLIS
competition vas at least minimally present in
that aeaxchange. oTs 8St. No. 1, p. 14.

However, Mr. Xubas' assumptioens vwvare

sxtrezely genercus to BA-PA for the followving
reasons.

First of all, as indicated by MNs. Eichenlaub,
the assigrment of an NXX Code to a CLEC in an
sxchange does ot necessarily indicate that a
CLEC is z:ovidinq BLES or any other business
service that exchange. Tr. S502-503. Also,
there is no proof of record cthat the
unbundled loops purchased and numbers ported
actually relate ¢to the provision of
c titive BLES or any other particular
business service. Seae, OTS Ex. No. 1, Sched.
4 (revised) and OCA Hearing Ex. 4, which
provide no breakdown by service category.
Furthermors, BA-PA does not maintain
information on unbundled Jloops or ported
numbers by customer class; consequently, acame
of these provisioned loops and ported numbers

1 808 204 1748
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Bay actually relate to residence rather than
business competition in a given exchange.
Tr. 13138,

Despite Mr. Kubas' aextrezme genarcosity in
finding competitive presence for BLES, Mr.
Kubag still feund that there ware 192 BA-PA
exchanges (revised trar 193 during the
hearing on June 2, 1998)° whers there iz not
even a minimal competitive presence for BLES,

. based upon no assignment of NXX Codes, no

provisioning of wunbundled 1loops, and no
perting ©f numbers. OTS Ex. No. 1, Sched. 1
(revised). Also, all dut six of these 192
exchanges are in Density Cell 4 (the lsast
dense, rural areas of BA-PA's service
territory), indicating sgain that the local
exchange is a more relevant geographic area
for targeting the presence of competition or
lack thereof, than the entire stata. OCA
Hearing Ex. §; Tr. 489, 1331.

In the remaining exchanges (other than the
192 exchanges in OTS Ex. No. 1, Sched. 1
(revised)), approximately 16,000 unbundled
loops for business and residential custoners
combined are being provided in approximately
[begin proprietary edd proprietary] BA-FA
wire centers. © Hearing Ex. 4. Also,
approximately 12,600 numbers are being ported
for Dbusiness and residential customers
ined in approximately (begin proprietary
ead proprietary] BA-PA vire centers. OTS
approximately 400 vire centers in
Pennsylvania. OTS St, No. 1, p. 12.

The 16,000 unbundled loops together with the
12,600 ported numberg represent approximately
[(begin propzrietary e84 proprietary) of
BA-PA's total Dbusiness, Centrex, and
Public/PPV access lines, based,K upon data
provided by EA-PA in response to an 0TS
interrogatory. S$ee, OTS Ex. No. 1, Sched. S.

* L] L ] -

Based upon his analyais of NXX Codes assigned
to CLECs, provisioned unbundled loops, and
ported numbers, Mr. Kubas concluded that BA-
PA is still the only provider of BLES in the
192 exchanges and the prisary provider of
BLES in the remainder of its territory. While
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